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Arising out of Order-In-Original No. 31/DC/Sunrise/Div.-6/A'bad South/PMT
(s-) /2023-24 dated 08.05.2023 passed by The Deputy Commissioner, Central GST,

Division VI, Ahmedabad South.

'3-1 en ci cfj a f cITT~ JfR 4cTT / M/ s Sunrise Co-op Commercial Society Ltd.,
('9) Name and Address of the Sunrise the Shopping, Near Swaminarayan

Appellant Temple, Judges Bunglows Road, Vastrapur,
Ahmedabad-380015

tC
#l& ra zr sfa-s?gr k siatr sirmar ?at ag <a r?gr a ufq zrnRrfa Rh2 aau ng 'fl"&n=r

sf@alt atfl zrargrdrornear 4gr#WficTT t, ffl fa2a st2gr hea gt rear?
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Revision application to Government of India:

(1) #hasgra grcm srf@fa, 1994 fr ear saaf aatumg mar«@iat?gala ur Rt
3r-arr e rzrr uv{a a siaf alerur cm@a sfl 4Ra, saal, fa iraa, twa fess,
atfrif, sRaaR ma, iramf, & f«Rt: 110001 cITT"cfr~~:-

A revision application lies to the Under Secretary , to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse. a-.....,
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

() if@ zqiaa c\TT '3 ,9 I c;« green h para ah fuRtsat he rr 4Rt&?st ea an?gr stz
arr di far a a(Ra4 srgn, sf a tr uRa at+RTGfR faa sf2fa ( 2) 1998
nrr 109 arr fga fnu rgzt

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Fina.11.ce (No.2) Act, 1998.

(2) hr4trgr«a (srfta) fart, 2001 a far 9 h sift faff&em &@rr~-8 it cTT
fail , fa resr a #fa sksr fafeta -al"f 1=ITTf % 47 ct {11ii-3TR!/T ~ ~ arR!/T # err-err
fail arr 5a sear far star afgu sh arr atar < m er gflf a siafa nT 35-~ if
f.hrrfur fr a rat harr €l-6 art Rt If +fl 2lftafgq

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rf@sa 3aaaa arr s#zgi iauza u4 res? zr 3mam?atst 200/- fr pnar Rt
srg sir sazi ia4m g#r rrar gr at 1000/- Rtfl gnatRst satql

The revision application shall be accompanied by a fee of Rs.200/- where the ·
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

Rt grca, herqt«a laui eara4Ra rrznf@r4wr k 7afl:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) htsgraa gs srf@fr , 1944#mu 35-cTT/35-~t~:
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

.'.

(2) Jaffa qRa aarg gar h s«rat Rt aft, zfl# aa iR gr«a, alt
3grad rear vi kata z)fa r./.lT./.lTT~ ("IBRZ) t up@n 2fr.Rf0ar, 4rarata 24 aT,
cil§l--llffi 'l=[c!rf, 3TTf{c!T, f1'rn1<.rl1~1<, &l~l--l~lcill~-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector . . . of the
place where the bench of the Tribunal is situated. l'\-o.·a~ce:::,;,,~
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(3) f za arra{ qrkitrmgr ?tar 2 at r@laqsir fvflagars4a
infa sar afeg sr as a gta gg f fa far udt #rf a4 kfrnf@fa a4Ra
nan1f@2awRt vasftzra{trar#t ua sea flat star 2t

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) arr g[ca sf@far 1970 rm jsfea t sag4t -1 a siafa fiRa fag srar st
snaat zr qr?gr zrnfenfa f6far qf@eat s2gr kn@la fr uaufau6.5O h #r arr
genRene«@trafe

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) st iaf@er mu«t a fa 4 -;j 0 1 ~ cflir~# arR m at saffa fasa?st oo
gees, #tr s@rat gr«caqi arafr rnfw (4ruffafe) fa, 1982 fafea
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) fr gear, #tr5qraa rs qi aara aft7 an1fear (fez) ua fa 3J"1TT<1T %~
it cfii:lc>~J.Ji◄I (Demand)~~ (Penalty) c!iT 10%f srr para ? at4if, sf@r4a gf sn
10 'cfi'Dis~ti (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

#4tascar grea sit hara a siafa, gnR@agtafr RRi (Duty Demanded) I
(1) m (Section) llD %~Rmftcrufti;
(2) R"4T~~~#'{!ITT;
(3) raz fez fr#tfr 6hagaezafg

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise a_rid Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) <?gr # #Raaft nf@rawqr szi greens srrar grea z au fa(Ra gt at ir fr ng
ZFl1 % 10% 'TfclR "CR: am-~~~ f4 ct I Ra ~ cfq~% 10% 'TfclR "CR:#~ "ffcficTT ~1

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and pen '::!,!,a~-~, ute,
or penalty, where penalty alone is in dispute."
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F.No. GAPPL/COM/STP/4909/2023-Appeal

ORDER-IN-APPEAL

. The present appeal has been filed by M/s. Sunrise Co-op

Commercial Society Ltd., Sunrise the Shopping, Near

Swaminarayan Temple, Judges Bunglows Road, Vastrapur,

Ahmedabad-380015 (hereinafter referred to as "the appellant)
against Order-in-Original No. 31/DC/Sunrise/Div.-6/A'bad

South/PM'T/2023-24 dated 08.05.2023 (hereinafter referred to as

«the impugned order) passed by the Deputy Commissioner, Central

GST, Division VI, Ahmedabad South (hereinafter referred to as "the

adjudicating authority).

2. Briefly stated, the facts of the case are that the appellant are

holding PAN No. AAEAS2898D. The Income Tax Department

provided data indicating taxable income for the financial years

2015-16 and 2016-17. On scrutiny of the data received from the

Central Board of Direct Taxes (CBDT) for the Financial Years 2015

16 and 2016-17, it was noticed that the appellant had earned an

income of Rs. 24,35,121/- during the FY. 2015-16, and Rs.

32,62,744/- during the FY. 2016-17, which was reflected under the

heads "Sales / Gross Receipts from Services (Value from ITR)"filed

with the Income Tax department. Accordingly, it appeared that the

appellant had earned the said substantial income by way of

providing taxable services but had neither obtained Service Tax

registration nor paid the applicable service tax thereon. The

appellant were called upon to submit required details of service

provided during the F.Y. 2015-16 and 2016-17, however, they did

not respond to the letters issued by the department. The appellan's

failure to register for service tax, respond to correspondence, and

properly assess service tax liability led to allegations of willful

suppression of facts and evasion of payment. As a result, a demand

for service tax payment of Rs. 8,54,679/- for the F.Y. 2015-16 and

2016-17, along with interest and penalties, was issued.

2.1 Subsequently, the appellant were issued Show Cause Notice

bearing F.No. CGST/WS06/O&A/SCN-399L ,e>:2P~S.1 dated'. 7,
.,.f~'<: ..,:•,--_:::c.'!_',;_4]':r~, $° ss. ·%o· t+.» o 'a}
t.o :.23 2
$, u ..- o
'J::, ;:. t'""-' : ',"' ;;I,-$ so.. »•....> .E.>
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F.No. GAPPL/COM/STP/4909/2023-Appeal

24.12.2020 demanding Service Tax amounting to Rs. 8,54,679/- for

the period Financial Years 2015-16 and 2016-17, under proviso to

Sub-Section (1) of Section 73 of the Finance Act, 1994. The SCN

also proposed recovery of interest under Section 75 of the Finance

Act, 1994; and imposition of penalties under Section 70, 77(1) and

78 of the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the

impugned order by the adjudicating authority wherein the demand

of Service Tax amounting to Rs. 8,54,679/- was confirmed under

proviso to Sub-Section ( 1) of Section 73 of the Finance Act, 1994

along with Interest under Section 75 of the Finance Act, 1994 for

the period from Financial Years 2015-16 and 2016-17. Further (i)

Penalty of Rs. 8,54,679/- was imposed on the appellant under

Section 78 of the Finance Act, 1994; (ii) Penalty of Rs. 10,000/- was

imposed on the appellant under Section 77(1) of the Finance Act,

1994, (iii) late fee to the amount of Rs. 80,000/- was ordered to

recover from them for each ST-3 Return filed late, under Rule 7C of

the Service tax Rules, 1994 read with Section 70 of the Finance Act,

1994.

3. Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present

appeal on the following grounds:

► The members of the appellant society which 1s incorporated

body and the society are not distinct person.

► The appellant in their submission have categorically contended

the show cause notice categorically on the ground that their

society is a 'Co-Operative Society' Registered with the

'Competent Authority' and 1s having its Registration

No.GH20268 14.09.2003. Therefore the society is incorporated

body. The said society is having 163 Members and the

administration is run through a Committee having elected

members, headed by an Chairman. tance a

5



F.No. GAPPL/COM/STP/4909/2023-Appeal

society and its members are one and the same and are not

Distinct person themselves.

► Constitution of the appellant Society has been submitted.

► Its taxation matters are governed by Doctrine of Mutuality.

Therefore it 1s an incorporated body and not an

unincorporated body.

► No service tax payable by the Co-operative Society which 1s

incorporated under the law Doctrine of Mutuality.

► No tax is payable on the receipt from the members of

incorporated society.

► The impugned order is non-speaking order.

► The appellant have submitted correct rate of service tax as per

the table shown below:

Table-A

Period Service E. Cess SHE. SBS KKC
Tax Cess

01.04.2015 to 12% 2% 1% 0 0
31.05.2015

01.06.2015 to 14% 0 0 0 0
14.11.2015

15.11.2015 to 14% 0 0 0.50% 0
31.05.2016

01.06.2016 to 14% 0 0 0.50% 0.50%
31.03.2017

4. The appellant were given opportunities for Personal Hearing on

12.02.2024. Shri Vijay N. Thakkar, Consultant appeared for

Personal hearing online. He reiterated the contents of the written

submission and requested to allow their appeal.

5. I have carefully gone through the facts of the case, grounds of

appeal, submissions made in the Appeal Memorandum and
documents available on record. The issue to be decided in the

present appeal is whether the impugned order passed by the
woe
.@ea .N>/y ·ce»,
6 ·
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F.No. GAPPL/COM/STP/4909/2023-Appeal

adjudicating authority, confirming the demand of service tax against

the appellant along with interest and penalty, in the facts and

circumstance of the case, is legal and proper or otherwise. The

demand pertains to the period Financial Years 2015-16 and 2016

17.

6. The Appellant submitted list in respect of details of input

service invoices, documents 1n respect of constitution of the

appellant

7. I have gone through the submission of the appellant and find

that the appellant assert that they did not collect service tax under

the bona-fide belief that they were not liable to service tax. They

further contend that total impugned amount of Rs. 56,97,864/- (Rs.

24,35,121/- for F.Y. 2015-16 (+) Rs. 32,62,743/- for F.Y. 2016-17)

should be considered as the cum tax amount. Therefore, the taxable

value has to be arrived at by deducting the service tax portion out of

the said amount. This aspect was remain left to be considered by

the adjudicating authority which needs due verification at their end.

8. Upon scrutinizing the-impugned order the appellant contends

that the adjudicating authority determined their service tax liability

at a flat rate of 15%, inclusive of Education Cess (E. Cess),

Secondary and Higher Education Cess (SHEC), Swachh Bharat Cess

(SBC), and Krishi Kalyan Cess (KKC). However, the appellant have

presented a breakdown of their taxable income for the financial

years 2015-16 and 2016-17. They argue that if the correct rate of

service tax, as per the Table 'A' provided in the preceding paragraph,

had been considered, their service tax liability would have been

lower than what was ordered for recovery by the adjudicating

authority. This aspect is required to be thoroughly examined with

the verification of the supporting documents related to their income

across different categories to ensure accuracy in determining the

service tax liability. ('cj i',-~0« '? \9
'is gss 2aw.- C:29 s
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9. Further I noticed that the appellant asserts their entitlement to

availment of CENVAT credit for the input and input services utilized

in providing the services to their members as per Rule 3 read with

Rule 2(a), 2(k), and 2(1) of the Cenvat Credit Rules, 2004. They

further contend that as per Rule 3(4) of the Cenvat Credit Rules,

2004 they have CENVAT credit for utilization in paying service tax

on any output service. To substantiate their claim, the appellant

have furnished a list of invoices pertaining to various input services.

I find it necessary to remand back the matter to verify the invoices

in respect of which the appellant have submitted the list.

10. Considering the facts of the case as discussed hereinabove and

in the interest of justice, I am of the considered view that the case is

required to be remanded back to the adjudicating authority to

examine the case on merits and also to consider the claim of the

appellant for exemption from the service tax. The appellant are

directed to submit all the records and documents in support of their

claim for exemption from the service tax before the adjudicating

authority. The adjudicating authority shall after considering the

records and documents submitted by the appellant decide the case

afresh by following the principles of natural justice.

11. In view of the above discussion, I remand the matter back to

the adjudicating authority to reconsider the issue a fresh and pass a

speaking order after following the principles of natural justice.

12. z4la aairtafRt +?afta R4it 5qt+ a@aa flat star? [
The appeal filed by the appellant stands disposed of in above

terms.

{"\3TTIl (&i41)
Dated: / :(. 03. 2024

I
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F.No. GAPPL/COM/STP/4909/2023-Appeal

f!c'llfi1<'l /A~

(a1fl«a)
#tr sd«el, izarata

By RPAD [ SPEED POST

To,
M/s. Sunrise Co-op Commercial Society Ltd.,
Sunrise the Shopping,
Near Swaminarayan Temple,
Judges Bunglows Road, Vastrapur,
Ahmedabad-380015

Copy to :

1) The Principal Chief Commissioner, Central GST, Ahmedabad

Zone

VI '

The Principal Commissioner, CGST, Ahmedabad South

The Deputy/Assistant Commissioner, CGST, Division

Ahmedabad South
4) The Supdt.(Systems) Appeals Ahmedabad, with a request to

2)

3)

5)
6)

upload on Website,

Guard File

PA file
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